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SUBROGATION OF INSURANCE 
COMPANY UNDER AUTOMOBILE 
POLICY 


An automobile collision policy provided 
that if the insurer should claim that dam- 
age was caused by the act or neglect of 
any person or corporation, the insurer, on 
payment of the loss should be subrogated 
to the extent of such payment to all right 
of recovery by the insured for the loss re- 
sulting therefrom, and that such right 
should be assigned by the insured on re- 
ceiving payment. It was held no recovery 
could be had where the insured entered 
into a settlement with a municipality for 
an injury to his automobile resulting from 
a collision with a fire engine, and executed 
an instrument to the city, releasing it from 
all claims of every character arising out 
of the collision, there being no claim in 
favor of the insurer reserved, and the 
whole cause of action being merged in the 
one settlement. Maryland Motor Car In- 
surance Company v. Haggard, 168 S. W. 
1011, decided by the Court of Civil Appeal 
cf Texas. 

In Locomobile Company v. Nichols, 84 
Mise. 44, 145 N. Y. Supp. 941, after the 
automobiles had been destroyed while in 
the custody of a carrier, the insured, in 
consideration of a sum paid by the 
insurer, agreed to put forward a claim 
against the carrier, and, upon receiving 
payment from the latter, to refund what- 
ever was recovered up to the amount paid 
by the insurer, all over that amount to be 
retained by the insured and the insurer 
to be responsible for all costs, attorneys’ 
fees and expenses incurred in connection 
with the claim. It was held that an attor- 
ney employed by the insurer to prosecute 
the claim against the carrier could not, as 





against the insured, retain his fees from 
the amount recovered. 

In the case of Lloyds Insurance Com- 
pany v. Vicksburg Traction Company, 106 
Miss. 244, 63 So. 455, 51 L. R. A. (N. 8S.) 
319, the insurer, in accordance with the 
provisions of the policy, had become sub- 
rogated to the claim of the owner for dam- 
ages to the automobile against a street 
railway company before the institution 
by such owner of a suit for personal in- 
juries growing out of the same accident, 
in which a judgment had been recovered. 
The insurer was held not to be precluded 
thereby from maintaining his action, on 
the theory that the injury to the automo- 
bile and the personal injuries constituted 
but one cause of action, and could not be 
split so that separate suits could be 
brought. It was declared that when the 
owner of the automobile instituted suit for 
his injuries, he had no cause of action for 
damages to the automobile, this right of 
action having been transferred to the in- 
surer in pursuance of the conditions of the 
policy, and the two causes then were in 
different persons. 


In Auto Owners’ Protective Exchange 
v. Edwards, Ind. App., 136 N. E. 577, it is 
said: 

‘‘The general rule is that where the 
tortious conduct of a third party is the 
cause of a loss within the terms of a policy 
of insurance, then, upon payment of the 
loss, the insurer becomes subrogated by 
operation of law to whatever right the in- 
sured may have against the wrongdoer. 
The wisdom of that rule is apparent. To 
permit the insured to receive payment 
from both the wrongdoer and the insurer 
would be to give him double compensation 
for his loss. The wrongdoer can not be 
permitted to shield himself on the theory 
that the loss is covered by insurance, for 
the contract was not made for his benefit. 
Manifestly it would be unjust to compel 
the insurer to suffer the consequences of 
the wrongful act of another. The pro- 
visions of the policy, requiring the insured 
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to assign in writing his claim or cause of 
action against the wrongdoer, gives the 
insured no greater right with respect to 
subrogation than the law would confer if 
the contract were silent on that subject.’’ 

In Underwriters’ Exchange v. Indian- 
apolis Street R. Co., Ind. App., 146 N. E. 
860, it is held that an attorney in fact for 
an automobile reciprocal insurer who had 
paid a loss occasioned by collision with an 
insured automobile truck, could not sue 
the tort feasor responsible for the collision, 
having failed to show authority in himself 
so to do. 








NOTES OF IMPORTANT DECISIONS 








MEANING OF “TOTAL DISABILITY” AS 
USED IN ACCIDENT POLICY.—In the case of 
Ozark Mutual Life Association versus Winches- 
ter, 243 Pac. 735, decided by the Supreme Court 
of Oklahoma, it is held that “total disability,” 
as used in an accident insurance policy, does 
not mean absolute physical inability on the part 
of the insured to transact any kind of business 
pertaining to his occupation, and that it exists, 
although the insured may be able to perform a 
few occasional or trivial acts relating thereto 
if he is not able to do any substantial portion 
of the work connected with his occupation. The 
insured, Mrs. Winchester, fell from the back 
porch of her home, breaking the fibula of the 
right leg. Her leg was rendered shorter and 
was stiffened at the knee joint. Prior to her 
injury she was an active woman performing 
practically all her housework and occasionally 
other work about the farm on which she lived 
with her husband. After the accident she was 
compelled to use a wheel chair and crutch in 
going from place to place, and was unable to 
perform her household duties, except a few 
trivial things, such as sewing and washing 
dishes or such things as she could perform with 
her hands while sitting. It was held that the 
jury was justified in finding that the insured 
was rendered totally and permanently disabled, 
and that the fact that she might have been able, 
after the accident, to engage in some special 
work, although within the general scope of her 
former occupation, could not defeat her right to 
recover under the terms of the policy. 


RULE REQUIRING DRIVER TO BE ABLE 
TO STOP WITHIN DISTANCE IN WHICH HE 
CAN SEE OBJECTS AHEAD, HELD INAP- 
PLICABLE.—The case of Fleming v. Hart- 
rick, 131 S. B. 558, decided by the Supreme 





Court of Appeals of West Virginia, holds that 
the general rule, requiring the driver of an 
automobile to maintain a speed sufficiently slow 
to have such control of it that he can stop 
within the distance in which he can plainly see 
an obstruction of danger, does not apply to a 
case where a dangerous situation which he has 
no reason to expect suddenly appears in front 
of his car. This accident happened when de- 
fendant was trying to avoid a collision with 
another automobile which lad attempted to 
crowd him off the roadway. It was at the cross- 
ing of a railway track where the defendant had 
no reison to anticipate the presence of a pedes- 
trian. In an emergency and the situation there 
existing the court held that the rule in ques- 
tion could not be applied. 


STATE REGULATION OF SECRET SOCIE- 
TIES.—The case of People, ex rel. v. Zimmer- 
man, 241 N. Y. 405, 150 N. E. 497, holds that the 
Legislature may take notice of potentialities of 
evil in secret societies, and may regulate them 
reasonably without depriving members thereof 
of their liberty without due process of law. Of 
course, the Legislature must adopt a reasonable 
ground of classification in regulating secret so- 
cieties and organizations, and cannot legiti- 
mately vent its permanent or passing wrath on 
a single secret society, unless it is known or 
shown to be in a class by itself. 

This case upholds a statute which requires 
certain corporations and unincorporated socie- 
ties to file a sworn copy of their by-laws, regu- 
lations, membership oath, roster of membership, 
and list of officers, with the Secretary of State. 

In part, the Court stated in its opinion: “The 
present statute addresses itself to very general 
characteristics which admittedly may include 
the most laudable as well as the vicious. It 
seems reasonable to separate the known from 
the unknown, the presumptively good from the 
possibly evil, the sheep from the goats. Benevo- 
lent orders, labor unions, and college fraterni- 
ties have existed for many years, and, while not 
immune from hostile criticism, have on the 
whole justified their existence. Conceivably 
those that remain, or some of them, might win 
equal favor on better acquaintance. With the 
wisdom of the legislation in question we have 
not to do. The Legislature may doubtless strike 
at a fancied evil, believed by many to exist, 
without balancing with accuracy the actual dan- 
ger to the state against the beneficent purposes 
publicly avowed by the members of such so- 
cieties. Otis v. Parker, 23 S. Ct. 168, 187 U. S. 
606, 609, 47 L. Ed. 323. It follows that a classti- 
fication which does not include all oath-bound 
secret societies may be reasonable. 
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“Another objection to the statute requires con- 
sideration. The act in question aims only at 
societies which require an oath as a prerequisite 
or condition of membership. Similar organiza- 
tions which are not oath-bound are entirely out- 
side of its provisions. Any organization under 
the ban might take itself out of the regulations 
by adopting a solemn pledge »r affirmation 
rather than an oath. 

“A promissory oath is defined by Webster’s 
New International Dictionary as: 

“‘*‘& solemn appeal to God, or, in a wider 
sense, to some superior sanction or a sacred or 
revered person (as the temple, the altar, the 
blood of Abel, the Koran, a tribal superior, etc.) 
* * * in witness of the inviolability of a prom- 
ise or undertaking.’ 

“The state in dealing with judicial oaths, 
which are tiken as a sanction for the truth of 
an affirmation or declaration in legal or quasi 
legal matters, like the oath of a witness or an 
affiant, defines ‘oath’ (General Construction 
Law, § 36; Consol. Laws, c. 22) to ‘include 
every mode authorized by law of attesting the 
truth of that which is stated,’ and punishes for 
perjury both one who swears and one who 
affirms that any miterial matter is true which 
is known to be false (Penal Law, §§ 1620, 1621: 
Consol. Laws, c. 40). 

“The policy of the state is, therefore, to dis- 
regard the form of the sanction ‘on any occa- 
sion in which an oath is required by law, or is 
necessary for the prosecution or defense of a 
private right, or for the ends of public justice, 
or may lawfully be administered.’ 

“Public policy thus makes no dist‘nction be- 
tween oaths and affirmations so far as the pains 
and penalties of perjury are concerned. But 
promissory oaths are not included in the defini- 
tions quoted. They may not be the basis of a 
criminal prosecution for perjury. The faithless 
public official who violates his oath of office is 
punishable, but not for perjury. 

“Can it be said that a solemn promise or 
obligation, not in the form of an oath or appeal 
to Almighty God, is not as binding on the con- 
science of the ordinary member of a secret 
organization as the oath would be? Is such a 
distinction a sound basis for classification? 
Does it arbitrarily discriminate against those 
who believe in a Supreme Being or higher 
power? Is the line drawn with any well-defined 
moral admeasurement between potential good 
and bad? These considerations address them- 
selves to the law-making power if not to the 
courts.” 








Young Lawyer: “I haven’t lost a case yet.” 
Rival: “Oh, you’ll get a case some day.”— 
Boston Transcript. 





REMOVAL OF CAUSES UNDER 
SECTION 33 JUDICIAL CODE 


Removal Statutes Constitutional—Article 
III, Section 1 of the Constitution of the 
United States vests the judicial power of 
the United States in a Supreme Court and 
such inferior courts as Congress may or- 
dain and establish. Section 2 of the same 
Article prescribes the extent of this power. 

The right to remove a cause brought in 
a state court for trial in a federal court 
is not specifically granted by the Constitu- 
tion, but the competency of Congress to 
grant such privilege exists provided the 
cause is one within the judicial power of 
the United States. As was said In Re 
Cilley (1893) :1 

“‘The Constitution declares the lines 
within which Congress may confer juris- 
diction but the grant and limit of actual 
jurisdiction that are exercised by the 
courts are to be found in the acts of Con- 
gress and not in the Constitution.’’ 

The right of removal was granted in 
the Judiciary Act of September 24th, 
1789,1* and has been extended and modi- 
fied in numerous acts since. This statu- 
tory right authorized by the Constitution, 
as was said by the Supreme Court? ‘‘ was 
exercised almost contemporaneously with 
the adoption of the Constitution and the 
power has been in constant use ever 
since.’’ The Supreme Court in 1842,3 
where a State Court refused a party the 
right to remove his cause to the Circuit 
Court of the United States, in discussing 
the principles applicable to and the rea- 
sons for the removal statutes said: 

‘‘One great object in the establishment 
of the Courts of the United States and 
regulating their jurisdiction was to have a 
tribunal in each State presumed to be free 
from local influence, and to which all who 
were non-residents or aliens might resort 
for legal redress. But this object would 


(1) 59 Fed. ig 
Gia) 1 Stat. 20, pp. 73, 79, sec. 12. For articles 
relating to the general subject of removal of 
causes, see Cent. L. Journal 96 p. 203; 94, p. 33%; 
93, pp. 267, 8765. t a 
2) Tennessee v. Davis (1880), 100 U. 8S. 251, 
265, 25 L. ed. 648, 651. 
(3) Gordon v. Longest (1842) 16 Pet. 97, 104; 
. ed. 900, 908. ein 





168 


CENTRAL LAW JOURNAL 





No. 10 








be defeated if a State Judge, in the exer- 
cise of his discretion, may deny to the 
party entitled to it a removal of his 
cause.”’ 

Warren‘ refers to a case in which re- 
moval was had after judgment in the state 
court which removal was ignored by the 
state. 

History and Reason for Removal Statutes 
—The statutes giving and regulating the 
right of removal reflect to a considerable 
extent the state of public opinion. The 
reason for such statutes is stated by the 
Supreme Court as follows :5 

‘‘The provision of the Constitution ex- 
tending the judicial power of the United 
States to controversies between citizens of 
different states had its existence in the 
impression that state attachments and 
state prejudices might affect injuriously 
the regular administration of justice in the 
state courts. The protection intended 
against these influences to non-residents 
of a state was originally supposed to have 
been sufficiently secured by giving to the 
plaintiff in the first instance an election 
of courts before suit brought; and where 
the suit was commenced in a state court 
a like election to the defendant after- 
wards.”’ 

The right of the Supreme Court of the 
United States, where are involved federal 
questions, to review on writ of error or 
certiorari ‘‘a final judgment or decree in 
any suit in the highest court of a state 
in which a decision in the suit could be 
had’”® protects against local prejudice so 
far as the issue is one of law, but not 
against such prejudice with reference to 
fact findings. In trials of fact the only 
protection against adverse bias is to re- 
move the eause for trial to a Federal 


Court. 
In the early history of our country the 
states were more jealous of their rights 


(4)) The Supreme Court in U. 8S. History, Vol. 
1, a — Note 1. 

hi. ¢ N. W. Railway Company v. Whitton 
ait No U. S. 13 Wall. 270, 289, 20 L. ed. 671, 


(6) Sec. 237 Judicial Code. This coy ri 
was provided in the Judiciary Act 89, wh th 
act having been frequently amended the right at 
present is as stated in sec. 237 Judicial Code. See 
ones 1 Stat. c. 20, p. 73, = 25; The Supreme Court 
in U. S. History, Vol. p. 366 5 one Mathews v. 


Zane (1804), 4 Cranch, 382, 2 L. 





than they later became and the federal 
government hesitated to press its consti- 
tutional power to its fullest extent. The 
Judiciary Act of 1789 provided for re- 
moval of causes only when there existed 
diversity of citizenship or an alien was 
sued. 

In the conflicts between local prejudice 
and federal power which arose out of 
the Alien and Sedition Laws of 1798, the 
Embargo Act of 1807, the Excise Act, 
from which resulted the ‘‘Whiskey Re- 
bellion’’ in Pennsylvania, and the oppo- 
sition of New England to the War of 1812, 
Congress did not attempt to protect the 
National authvrity by providing for the 
removal of suits against them by those 
‘acting under and by authority’’ of such 
laws. 

History of Section 33 Judicial Code—By 
1833 the federal power had become more 
firmly established and Congress, perhaps 
not uninfluenced by the section from 
which opposition came, then authorized 
the removal of causes by those sued for 
acts growing out of federal laws.?7 This 
statute resulted from the claim of the 
right of certain States to nullify acts of 
Congress. The Civil War was the occasion 
of further liberalization of the removal 
statutes. Mr. Justice Field said :§ 

‘‘But the experience of parties imme- 
diately after the late war, which power- 
fully excited the people of different States 
and, in many instances, engendered bitter 
enmities, satisfied Congress that further 
legislation was required fully to protect 
litigants against influences of that char- 
acter. It therefore provided, by the Act 
of March 2, 1867, 14 Stat. 558, greater 
facilities for the removal of cases involv- 
ing controversies between citizens of dif- 
ferent States from a State Court to a Fed- 


eral Court.’’ 


(7) Act of March 2nd, 1833, 4 Stat. 633, c. 57, 
sec. 3. For interesting historical data illustrating 
conflicts between State and Federal authority. 
See Alien and Sedition Laws, The Supreme Court 
in United States History, by Warren » P. 
165, Embargo Laws, Vol. 1, pp. 324, 341, 350, 358, 
365 and c. 8, Vol. 1, beginning at p. 366. For at- 
titude of Massachusetts toward War of 1812 and 
a relating thereto, see Warren Op. Cit. 


(8) Gaines v. Fuentes (1875), 93 U. S. 10, 19, 2 
ed. 527, 528. 
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These and other statutes for removing 
causes being granted under authority of 
the Constitution of the United States are 
valid and, ‘‘The legislature or the judici- 
ary of a State can neither defeat the right 
given by a Constitutional Act of Congress 
to remove a case from a court of the State 
into the Circuit Court of the United States, 
nor limit the effect of such removal.’”® 

By Act of March 3, 1863,2° certain 
officers of the United States, in either 
civil or criminal proceedings against them 
could remove a case from a State to the 
Federal Court where the suit was for acts 
done ‘‘by virtue or under color of any 
authority derived from or exercised by or 
under the President of the United States 
or any Act of Congress.’’ This Act was 
amended to authorize removals ‘‘after the 
appearance of the defendant and the filing 
of his plea or other defense,’’ by Act of 
May 11, 1866.14 

By Act of April 9, 1866,1* the removal 
rights were extended to ‘‘officers of Bu- 
reau for the Relief of Freedmen and 
Refugees.’’ Other statutes protective of 
officers in the Revenue Department were 
the Acts of June 13, 1864; July 13, 1866; 
March 2, 1867; February 28, 1871, and 
March 3, 1875.15 

These were all the statutes from which 
was drawn section 643, Revised Statutes 
of the United States at the time these 
Statutes were published. 

Judicial Code, sec. 33, formerly sec. 643 
of the Revised Statutes, is the legitimate 
descendant of the Act of 1833. This sec- 
tion rests on a somewhat different reason 

(9) Tennessee v. Davis, Note (2) above; Mr. 
Justice Srer, Goldey v. Morning News (1885) 156 

U. 8. 518, 523, 39 L. ed. 517. 519; Terral v. Burke 
Const. Co. (1922). 257 U. S. 529, 66 L. ed. 352; 
Central Union Fire Ins. Co. v. Kelly, (19-2) 283 
Fed. 772, 775, C. C. A. 8; Iowa Loan & ae — 
v. Fairweather (1918) 252 Fed. 605; Chicago. 
st. P. Ry. Co. v. Drainage Dist., (1916) 253 Fea. 
491; North Carol‘na Pub. Serv. Co. r Southern R. 
Co.. (1922) 282 Fed. 887, 840, C. C. A. 4 and cases 
collected. 

ee 4 Act of March 3, 1868, 12 Stat. 756, c. 81, 


sec. 
a) Act of May 11, 1866, 14 Stat. 46, c. 20, secs. 


Gs ‘Act of April 9, 1866, 14 Stat. 27, c. 31, 
ec. 


pong Acts of June 13, 1864, 13 Stat. 241, sec. 3; 
July 13, 1866, 14 Stat. 171, sec. 67. March 2, 1867, 
14 Stat: 558; February 28, 1871, 16 Stat. 439, sec. 
16; March $8, 1875, 18 Stat. 401, sec. 8. 





than the other sections of the Judicial 
Code authorizing removal of causes, and 
other than the general introductory re- 
marks above this discussion will be limited 
thereto.1* 


Pertinent Parts of Section 33. 


‘‘That when any civil suit or criminal 
prosecution is commenced in any court of 
a State against any officer appointed un- 
der or acting by authority of any revenue 
law of the United States now or hereafter 
enacted, or against any person acting un- 
eer or by authority of any such officer, on 
account of any act done under color of his 
office or of any such law, or on account of 
any right, title, or authority claimed by 
such officer or other person holding prop- 
erty or estate by title derived from any 
such officer and affects the validity of any 
such revenue law, or against any officer 
of the courts of the United States for or 
on account of any act done under color of 
his office or in the performance of his 
duties as such officer, or when any civil 
suit or criminal prosecution is commenced 
against any person for or on account of 
anything done by him while an officer of 
either House of Congress in the discharge 
of his official duty in executing any order 
of such House, the said suit or prosecution 
may at any time before the trial or final 
hearing thereof be removed for trial into 
the District Court next to be holden in the 
district where the same is pending upon 
the petition of such defendant to said Dis- 
trict Court and in the following manner :’’ 


The rest of the section provides pro- 
cedural rules. 

As already stated, this section had its 
inception in the Act of March 2, 1833, 
which had for its purpose the protection 
of federai rights under the revenue laws. 
As now existing the section protects rights 
under ‘‘any revenue law,’’ officers of the 


(14) SECTION 33 JUDICIAL CODE: This sec- 
tion had its origin in the Act of March 2, Fe 4 
St. 633, c. 57, sec. 3. The Act of April 9, 1 
c. 31, 14 St. 27, sec. 3, extended the law to include 

“officers of Bureau for the Relief of Freedmen and 
Refugees.” Further to protect revenue officers 
were the Acts of July 13, 1866, 14 Stat. 17, sec. 
67; Feb. 28, 1871, 16 St. 439, sec. 16; March 8, 1876, 
18 St. 401, sec. 8; Feb. 8, 1894, 28 St. 36, sec. 1; 
March 8, at. 36 St. 1097, sec. 33; August 28, 1916, 
89 St. c. 899. The section as it then stood was in- 
cluded in ogy § States Revised Statute 643, 1 
Comp. St. 620, 4 F. St. Ann. 260, Pierce Code, sec- 
tion 7184. In Comp. St. 1916 this sects is 1016. 
The Act of August 23, 1916, made a ehanae 
in the statute by adding the words which permit 
an Officer of the courts of the United States to 
remove a cause. 
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courts of the United States, and officers 
of either House of Congress. 

Principles of Construction—There must 
be a rational connection between the acts 
involved in the suit or prosecution and 
the statutory right to be protected before 
the causé is removable ;'> but the statute 
is remedial and should be liberally con- 
strued to effectuate its purpose. A good 
statement of this rule is that of District 
Judge Dick who said :?® 

‘‘This statute is highly remedial, and I 
am of opinion that it should receive a 
liberal construction in all courts, as ex- 
perience has shown that it is essential to 
the effectual enforcement of the internal 
revenue laws of the federal government, 
which is the common government of the 
people of all the States of the Union. This 
statute is not a usurpation of authority 
in disregard of the rights of the States. 
It certainly cannot be considered as un- 
just and unreasonable for the federal gov- 
ernment to assert the constitutional and 
essential right to investigate in its own 
courts the alleged wrongful conduct of its 
own officers when acting under color of 
its authority, and in obedience to its man- 
dates. Such a right is inherent and in- 
separable from the nature of our general 
government, and the exercise of such 
power is an imperative duty, the perform- 
ance of which is indispensable to its exist- 
ence and the proper and efficient dis- 
charge of the important functions with 
which it is invested by its constitution and 
laws.”’ 

District Judge Morton applied a stricter 
rule, saying: 17 

‘‘The right of removal being in deroga- 
tion of State sovereignty, the act granting 
it ought not to be enlarged beyond what 
is ‘definite and free from ambiguity.’ ”’ 


Cireuit Judge Morrow, holding that an 
express company sued for refusing to 
accept goods tendered for transportation 
as required by State statute, cannot under 
this section of the Judicial Code remove 
the cause to a Federal Court, although the 
refusal was based upon a controversy be- 
tween the express company and the ship- 


(15) Morse v. Higgins, (1921) 273 Fed. 830. 

(16) State v. Sullivan, (1892) 50 Fed. 593. 

17) McCaffrey v. Wilson & Co., (1926) 10 F. 
(2d) 368, 369. 





per as to the duty to furnish or pay for 
the stamp required to be placed on the 
receipt by the revenue laws of the United 
States, and speaking of the construction 
of the statute said :1§ 

‘‘The statute must be interpreted with 
reference to its manifest spirit and gen- 
eral purpose, and a word or phrase should 
not be extended beyond its proper relation 
to give jurisdiction where jurisdiction does 
not appear to have been intended. More- 
over, where the question of jurisdiction is 
doubtful, the rule now is to resolve that 
doubt against the jurisdiction of the fed- 
eral courts. Kessinger v. Vannatta (C. C. 
27 Fed. 890; Fitzgerald v. Railway Co. (C. 
C.) 45 Fed. 812, 820; In Re Foley (C. C.) 
76 Fed. 390; Coal Co. v. Haley, Id. 882.’’ 

From the authorities generally it can be 
stated as a conclusion supported by both 
reason and authority that there should be 
such a rule applied as will furnish pro- 
tection to those who, fairly construing the 
law, are intended to be protected thereby.?® 

Cases Illustrative of the Application of 
the Statute—McDowell, District Judge, held 
that a defendant indicted for repelling an 
attack made upon him while acting as a 
posseman under appointment by a Deputy 
United States Marshal and while assist- 
ing in an effort to find and arrest a person 
charged with violation of the revenue laws 
could remove the cause to the Federal 
Court and said :?° 

‘If a revenue official (the law being the 
same in the case of one acting under such 
official as his posseman) while ‘hot-foot’ 

wii”, ren v. Wells-Fargo & Co., (1899) 98 

ae). The words ‘definite and free from am- 
biguity’’ quoted by Judge Morton above are taken 
from Lee v. Chesapeake & Ohio R. Co., (1923) 
260 U. S. 660, 43 Sup. Ct. 230, 233; 67 L. ed. 443, 
447. These words, however. seem to have been 
used by the Supreme Court in a sense d fferent 
from that used by District Judge Morton. In Lee 
v. Ch-capeake & Ohio R. Co., supra, the Supreme 
Court overruled ex parte Wisner (1906) 203 U. S. 
449, 51 L. ed. 264; 27 Sup. Ct. 150 and re Moore 
(1908) 209 U. S. 490; 52 L. ed. 904; 28 Sup. Ct. 

706; 14 Ann. Cas. 1164, and held that a de- 
hog a non-resident of the state in which 
suit had been brought against him, could, where 
diversity of citizenship existed, remove the cause 
to the Federal Court. The same holding was nad 
in Brasher Lumber Company v. Southern wow 
(1923) 261 U. S. 607; 67 L. ed. 824; 43 Sup. 432, 
ed B. & O. R. Go. v. Koontz,’ (1881) Po v. 8. 

15, 26 L. 7: 643, 646; General Invest. Co. v. Lake 
Shore & M. R. Co., decided November 27, 1923, 
260 'U. 8. 61, 67 Led. 240. 43 Sup. Ct Rep. 10; 


Lee v. Chesapeake & O. R. Co., decided January 
2.» eo 260 U. S. 653, 67 L. ed. 443, 48 Sup. ™ce 


(20) Virginia v. DeHart, (1902), 119 Fed. 626. 
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after a fleeing violator of a revenue law, is 
set upon by friends of the fugitive, who 
seek thus to prevent the arrest, and if, in 
resisting the assault, the officer kills one 
of the party, his act in so doing is cer- 
tainly one done under color of office, or one 
done under a right claimed under a rev- 
enue law. And I am not disposed 
to emasculate the statute by such refine- 
ments as making the right of removal de- 
pend on whether the thought uppermost i 
the officers’ mind was self-defense, or an 
intent to proceed with the execution of his 
duty—necessarily putting his assailant 
hors de combat, in order that he might b- 
at liberty so to proceed. The intent of 
section 643, Rev. St. (U. S. Comp. St. 1901, 
p. 521), is to afford to revenue officials and 
their assistants protection from local 
prejudice against federal revenue laws and 
revenue officials.’’ 

A naval officer who was sued to restrain 
him from interfering with plaintiff’s rights 
to remove sand purchased by the United 
States under a naval appropriation was 
held not to have the right to remove the 
suit.?? 

Selling a liquid authorized by a Federal 
Prohibition Commissioner does not bring 
the seller within the meaning of section 33 
of the Judicial Code.” 

Post Office laws** and laws imposing dis- 
trict taxes on the States are revenue 
laws.** An act if done ‘‘under color of’’ 
or in the exercise of a ‘‘right or author- 
ity claimed’’ when made the basis of a 
State suit or prosecution gives the right 
to remove the proceeding to the appro- 
priate Federal Court, although not done 
strictly in pursuance of a federal revenue 
statute,”> but there must in all cases be 
a rational connection between the official 
duties out of which the State proceeding 
arose and a ‘‘revenue law.’’*® 

Dm es Underwood v. Dismukes, (1920), 266 Fed. 


ae Re Schumpka (1920). 268 Fed. 636. 

(23) Warner v. Fowler, (C. C. 1859) F. Cas. 
No. 17,182. 
13900. Peyton v. Bliss, (C. C. 1868) Fed. Cas. No. 


(25) Virginia v. DeHart, (D. C. 1902), us Fed. 
626, 629, and see Venable v. Richards (C. 1876) 
Fed. Cas. No. 16, 913, affirmed (1881) 108" - 4 


636, 26 L. ed. 1196; Cleveland, c, Cc. & 1 
v. McClung (1886), 119 U. S. 454. 7 Sup. Ct. 33, 30 
. ed. 465, affirming judgment (C. C. 1883), 15 Fed. 


(26) Morse v. Higgins (1921), ad Fed. : Peo- 
ple’s United States Bank v. Goodwin (C. C. 1908), 
162 Fed. 937. 





The Circuit Court of Appeals for the 
Seventh Circuit held :*” 


‘‘A corporation in the performance of a 
contract made with the Secretary of the 
Treasury for the building of an addition to 
a post office authorized by an Act of Con- 
gress, is a person acting by authority of a 
revenue officer of the United States, given 
under color of his office; and a suit in a 
State Court against the corporation to 
enjoin the building of such addition is re- 
movable into the Circuit Court of the 
United States, under Rev. St. Sec. 643.’’ 


District Judge Dietrich held that the 
Reclamation Act, by which the federal 
government advances the cost of reclama- 
tion work and collects from purchases of 
the lands benefited thereby, in order to 
reimburse itself, is not a revenue law. In 
this interesting opinion the learned Dis- 
trict Judge discusses the meaning of 
‘‘revenue law’”’ in Judicial Code sec. 33 
and cites numerous cases wherein that 
language is defined.*® 

Prohibition Laws—The present prohibi- 
tion law partakes somewhat at least of 
the unpopularity of the Alien and Sedition 
Laws, the earlier Excise Laws, the Nulli- 
fication proposal, the War of 1812, and 
the reconstruction legislation, and pro- 
hibition officers are protected under the 
revenue clause of the section. 


While formerly there was a conflict of 
decisions in the lower Federal Courts,”® 


(27) Ward Ps Congress Const. Co. (1900), 99 Fed. 
598, 39 C. C. A. 669. 

(28) Twin ‘a Canal Co. v. easte (219i). 193 
Fed. 583; see also City of Stanfield v. tillo, 
etc., Water Users Asso. (1911), 192 Tred. ae 

(29) By Section 28, Title II of the National 
Prohibition Act, 41 Stat. 305, prohibition officers 
are given like protection to that extended to 
revenue officers acting under the revenue laws. 
State of Oregon v. Wood (1920), 268 "4 975. 
This section authorizes removal. Morse Hig- 
gins (1921), 273 F. 832. (U. S. D. C. IIL) Federal 
prohib'tion agents held entitled to remove oP hitmot 
tion to Federal Court. People of State Iinols 
v. Moody (1925), 9 F. (2d) 628. Where the de- 
fendant, a prohibition officer, was being prosecuted 
for reckless driving, while returning to head- 
quarters after an absence on official business it 
was held that the cause was not removable. 

v. Houston, (1922) 283 Fed. 687. Decision by Dis- 
trict Judge Clayton. 

In Florida v. Peters (1922), 284 Fed. 612, District 
Judge Call held that a prohibition officer was pro- 
tected by Judicial Code section 33. 

In Wolkin v. Givney (1925), 3 F. (2d) 960, Dis- 
trict Judge Bondy held = 4 “of sect bition officer 
was not within the meaning 0 —. 33, ws 
sa'd.: ‘‘Notwithstanding Oregon v. (D. 
1920), 268 Fed. 975, Morse v. Higgins be Cc. i921), 
273 Fed. 832; Commonwealth o husetts 
Bogan (D. C. 1923) 285 Fed. ° 668, United States 
v. Commonwealth of Pennsylvan (D. C. 25). 
298 Fed. 931, to the contrary, the i is pauiel 
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the question was set at rest by the three 
Soper cases,®° all incidental to or grow- 
ing out of the enforcement of the pro- 
hibition laws. These cases in the Supreme 
Court were petitions brought by the State 
of Maryland for mandamus to compel Dis- 
trict Judge Morris A. Soper to remand 
certain causes which had been removed 
from a State Court. In the first of these 
eases, after deciding that mandamus was 
the proper remedy, among other reasons, 
because ‘‘In respect of the removal of 
State prosecutions, there should be a more 
liberal use of mandamus than in removal 
of civil cases,’’ the Chief Justice deliver- 
ing the opinion of the Court, after discus- 
ing other reasons, said: 


‘‘More than this, they were brought 
within the application of section 33 by the 
provision of section 28, Title II, of the 
National Prohibition Act, providing that 
the commissioner, his assistants, agents 
and inspectors and all other officers of the 
United States whose duty it is to enforce 
criminal laws, shall have all the power ard 
protection in the enforcement of the Act, 
or any provisions thereof, which is con- 
ferred by law for the enforcement of exist- 
ing laws relating to the manufacture or 
sale of intoxicating liquor under the law 
of the United States. We have no doubt 
that the word ‘protection’ was inserted 
fer the purpose of giving to officers and 
persons acting under the authority of the 
National Prohibition Act in enforcement 
of its provisions, the same protection of a 
trial in a Federal Court of State prosecu- 
tions as is accorded to revenue officers 
under section 33. 

‘*Section 33 was derived from section 
643 of the Revised Statutes, which in turn 
was derived from the Act of July 13, 1866, 
14 Stat. 171, c. 184, see. 37, and the Act of 
June 13, 1864, 13 Stat. 241, ¢. 173, see. 50. 


The Federal Prohibition Act is not a Revenue Act. 
See Lipke v. Lederer (1922), 259 U. S. 557, 42 8s. 
Ct. 549, 66 L. ed. 1061. Prohibition officers and 
agents are not within the provisions of section 33 
of the Judicial Code. In the Court’s opinion the 
provision of section 28 of the National Prohibition 
Act that all officers whose duty it is to enforce 
criminal laws shall have the protection in the 
enforcement of the act, which is conferred 
by law for the enforcement of existing laws re- 
lating to the sale or manufacture of intoxicating 
—— under the laws does not give to such = 

agents the right to removal. See Smith v. 
Gilliam (D.. C. 1922), 282 Fed. 628.” 


(30) Maryland v. os ee Original num- 


bers 23, 24, and 25, S. Ct. 185, 192, 194; 70 
L. ed. 218, 225, 228, 


ad. pamp. 





These acts extend the Act of March 2, 
1833, 4 Stat. 633, ¢. 57, see. 3, applying to 
officers engaged in collection of customs 
duties to those engaged in the collection 
of internal revenue. People’s United 
States Bank v. Goodwin, 162 Fed. 937, 
939; Tennessee v. Davis, 100 U. S. 257, 
267. The Act of 1833 was enacted in the 
days of attempted nullification of national 
customs revenue laws in South Carolina 
and was during the Civil War extended 
to those charged with collecting the inter- 
nal revenue. Congress not without rea- 
son assumed that the enforcement of the 
National Prohibition Act was likely to en- 
counter in some quarters a lack of sym- 
pathy and even obstruction and sought 
by making section 33 applicable to defeat 
the use of local courts to embarrass those 
who must execute it. The constitutional 
validity of the section rests on the right 
and power of the United States to secure 
the efficient execution of its laws and to 
prevent interference therewith, due to pos- 
sible local prejudice, by State prosecutions 
instituted against federal officers in en- 
forcing such laws, by removal of the prose- 
eutions to a Federal Court to avoid the 
effect of such prejudice.’’ 

In the second of these cases it was held 
that an indictment for perjury growing 
out of testimony given by a prohibition 
officer in a State Court was not removable. 


The Chief Justice said: 

‘‘The right of the State to inquire into 
suspected crime in its territory justifies 
the use of investigation by its officers and 
the questioning of suspected persons un- 
der oath. The response of the federal 
officer under suspicion to such question- 
ing is not an act of his under federal au- 
thority. 

‘*Of course one can state a case in which 
acts not expressly authorized by the fed- 
eral statutes are such an inevitable out- 
growth of the officer’s discharge of his 
federal duty and so closely interrelated 
with it as necessarily to be within the pro- 
tection of section 33. 

‘‘Thus removals of prosecution on ac- 
count of acts done in enforcement of the 
revenue or prohibition laws or under color 
of them properly include those for acts 
committed by a federal officer in defense 
of his life threatened while enforcing or 
attempting to enforce the law. Such acts 
of defense are really part of the exercise 
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of his official authority. They are neces- 
sary to make the enforcement effective. 


‘‘The defendants when called upon to 
testify before the coroner were not obliged 
by federal law to do so. Indeed under 
State law they might have stood mute, 
because the proceeding was one in which 
they were accused of crime. They them- 
selves show that they voluntarily made 
the statements upon which these indict- 
ments were founded.’’ 

Officers of Courts—In Neagle’s case*? it 
was held that a United States Marshal 
could not be held in the State Court to 
answer for an act which he was authorized 
to do and which it was his duty to do as 
marshal of the United States, and in do- 
ing which he did no more than was neces- 
sary and proper for him to do. This rul- 
ing, however, did not fully protect officers 
of the court and, as stated above, sec. 33 
of the Judicial Code was extended by the 
Act of August 23, 1916.%* 

Circuit Judge Simonton prior to this 
amendment had held :** 

‘‘A United States marshal, sued for 
trover in a State Court by a citizen of 
the same State for the seizure of property 
under process issued bv a Federal District 
Court in a private cause, cannot have such 
action removed into the Cireuit Court by 
applying to such court for a writ of cer- 
tiorari, but it can only be removed on pe- 
tition filed in the State Court, and upon 
some ground provided for by the general 
removal act.”’ 

A receiver is an officer of the court 
within the meaning of this section. Dis- 
trict Judge Ray, discussing the amend- 
ment, said :** 

‘‘A receiver appointed by the courts of 
the United States by this amendment was 
put on the same footing with officers 
created specifically by statute, and was 
enacted because of conflicting decisions 
as to suits against receivers and their 
removability.”’ 

(31) Re Neagle (1889). 135 U. S. 1, 34 L. ed. 
55, 39 Fed. 83 
cases see United States v. Tyler (Oct. 12, 1925). 
269 U. 8. 18, 18, 19, 70 L. ed. 5 ad. pamp. 46, S. 

(32) See Note (14), above. 


(83) Mayo v. Dockery (1901), 108 Fed. 897. 
(34) Matarazzo v. Hustis (1919), 256 Fed. 882. 


3. For a discussion of this and similar. 





Procedure—The petition for removal is 
not filed in the State Court, but is pre- 
sented to the District Court of the United 
States or to the clerk if the court is not 
in session. ‘‘The cause shall thereupon 
be entered on the docket of the District 
Court and shall proceed as a cause origi- 
nally commenced in that court.’’ By writ 
of certiorari directed to the State Court 
by the clerk of the District Court the 
record of the proceedings in the State 
Court is obtained and when in any pro- 
ceeding ‘‘commenced by capias or by any 
other similar form of proceeding by which 
a personal arrest is ordered,’’ a writ of 
habeas corpus cum causa stays all further 
proceedings in the State Court and re- 
quires the ‘‘body of the defendant’’ to be 
delivered to the clerk ‘‘to be dealt with 
in the cause according to law and the 
order of the District Court, or, in vaca- 
tion, of any judge thereof. . . . On 
failure of the plaintiff so to proceed, judg- 
ment of non-prosequitur may be rendered 
against him, with costs for the defendant.’’ 

As was shown in the Soper eases above,*® 
when a case is improperly removed the 
writ of mandamus at the suit of a State 
may be used to require a remand. Motions 
to quash the petition for removal and to 
remand may be made in the District Court 
under section 37 of the Judicial Code, but, 
as said by the Chief Justice in the first 
Soper case, ‘‘The order of the United 
States District Judge refusing to remand 
is not open to review on a writ of error, 
and a judgment of acquittal in that court 
is final.’’ 

The writ of habeas corpus may be used 
by a defendant. In Ex Parte Beach*® 
the defendant in a State Court indicted 
for an offense growing out of shooting 
into an automobile in the performance of 
his duties as a deputy collector of internal 
revenue was discharged on a writ of 
habeas corpus, the Court saying that 
section 33 of the Judicial Code did not 
stand in the way of so doing. 


(35) See Note (30), above. 
(36) Ex Parte Beach (1919), 259 Fed. 956. 
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A prosecution cannot be removed from 
a State Court before it is brought in a 
court having jurisdiction to try the 
offense, and therefore proceedings before 
a committing magistrate are not remov- 
able.*”? District Judge McDowell held that 
where the State fails or refuses to prose- 
cute, the cause having been removed to 
the Federal Court, the proper course is 
for the court to impanel a jury and direct 
a verdict of not guilty.** 

Further to discuss procedure would un- 
duly lengthen this article, and the reader 
is referred to the dissenting opinion of 
Mr. Justice Brandeis in Barnette v. Bank*® 
where, with the customary thoroughness 
of the learned Justice, are collected numer- 
ous authorities discussing procedure in 


removal causes. 
EpgarR WATKINS. 


Atlanta, Ga. 


(37) Where a prosecution may be tried before 
a justice of the peace, it is removable (1898), Vir- 
ginia v. Bingham, 88 Fed. 561. But proceedings 
before a magistrate to commit a person to jail or 
to hold him to bail to answer for a crime ig not 
such a commencement of the prosecution as au- 
thorizes a removal. Virginia v. Paul (1893), 148 
U. S. 107, 18 S. Ct. 536, 37 L. ed. 386. 

A Federal prohibition agent, having fired a num- 
ber of shots at a certain automobile when the 
driver refused to stop, because the agent thought 
the automobile was being used in the transporta- 
tion of liquor in violation of the National Prohibi- 
tion Law and against whom a criminal complaint 
was filed but who had not been indicted, was 
denied the right of removal by District Judge 
Clayton in Ex Parte Houston (1922), 282 Fed. 723, 
the denial being based largely upon the fact that 
he was not restrained of his liberty but was on 
bond awaiting indictment. 

(38) Virginia v. Felts (1904), 133 Fed. 85. 

(39) Barnette v. Wells Fargo National Bank. 

U. 8S. , 70 L. ed. 372, 45 Sup. Ct. 326. 











A husky member was escorting an inebriated 
friend and fellow-member to the top floor of the 
club house, where the latter might slake his con- 
stant thirst without interruption. Three flights 
of stairs had been laboriously climbed when they 
paused for the moment on the landing. ‘‘Do you 
think you can stand two more stories?’’ the ine- 
briate was asked? 

‘‘Shertainly,’’ was the instant response, ‘‘if 
they’re funny ones.’’ 


The Bore (at 1 a. m.): “I heard a ghost 
story the other night—by jove it did make me 
start!” 


She: “I wish I knew it!” 
Bob Scafe: ‘‘Let me tell you about the dream 


I had last night. 
**Ad’’ Burke: 
her.’’ 


‘*Never mind, I saw you with 





EVIDENCE—RES GEST 


NICOLLE et ux. v. UNITED AUTO TRANSP. 
co. 





244 Pac. 127 


(Supreme Court of Washington. 
1926) 





March 12, 


Statements of driver of defendant’s stage im- 
mediately after he assisted in carrying plaintiff. 
struck by stage, from scene of accident, which 
was shortly after the injury, were admissible 
under rule of res geste. 


Stiles & Latcham, of Tacoma, for appellant. 
Wm. H. Pratt, of Tacoma, for respondents. 


FULLERTON, J. The appellant, United Auto 
Transportation Company, operates a line of 
stages from a depot in the city of Tacoma to 
the military reservation known as Camp Lewis. 
A stage of the appellant, which left the depot 
in the city named at 5:30 o’clock on the evening 
of April 15, 1924, while passing over a junction 
of certain streets in that city, collided with the 
respondent Regina Nicolle, and inflicted upon 
her injuries of a painful and somewhat serious 
nature. In this action she recovered on a trial 
by jury for the injuries so suffered, and the 
appeal is from the judgment evidencing the 
recovery. 

The appellant first complains that the verdict 
of the jury is contrary to the evidence in the 
cause, in that it not only fails to show that the 
driver of the stage was guilty of negligence 
causing the injury, but affirmatively shows that 
the injured respondent was herself guilty of 
negligence. But we think it unnecessary to re- 
view the evidence at length. The Hability of 
the appellant turns largely on the question of 
the position of the respondent on the street at 
the time of the injury; that is, whether she was 
crossing the street within the lines marked out 
by the city authorities as a pedestrian crossing, 
on which she had, in virtue of the city’s ordi- 
nances, the right of way, or whether she was 
crossing the street diagonally, away from the 
appointed crossing, on which the vehicle had 
the right of way. On this question there was a 
decided conflict in the evidence, and, in conse- 
quence, the verdict of the jury concludes the 
question in this court. 

The trial court permitted evidence of state- 
ments made by the driver of the stage shortly 
after the happening of the accident causing the 
injury, and evidence of his conduct following 
that event. It is objected to the statements 
that they would be admissible only under the 
rule of res geste, and that they came too late 
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to bring them within the rule. ‘fhe statements 
were made immediately after the respondent 
had been carried from the street into a hotel 
building standing on the margin of the street 
near the scene of the accident, in which carry- 
ing the driver assisted. But the removal of the 
respondent from the street followed closely after 
the injury, and we think the statements were 
admissible under the rule of the case of Luc- 
chesi v. Reynolds, 216 P. 12, 125 Wash. 352. 


As to the conduct of the defendant, it may be 
that the inquiry made of the witness was objec- 
tionable because not material, since his conduct 
after the accident causing the injury could not 
be imputed to the appellant. But the answers 
were harmless. They show that the driver did 
everything that could reasonably be expected of 
him, and the jury, as reasonable persons, could 
not have taken a different view of it. 


The appellant complains of a number of the 
instructions given by the court, and of its re 
fusal to give others requested to be given. In 
the main, the instructions excepted to are cor- 
rect statements of the law applicable to the 
issues. In one of them, however, the court used 
the phrase “at the time she [the injured 
respondent] was struck by the appellant’s bus.” 
It is argued that this is erroneous, because it 
assumes as a fact a matter in controversy in the 
evidence; it being a matter in controversy (if 
we understand the appellant’s position) whether 
the bus ran into the respondent, or whether she 
ran into the bus. Since the whole question is 
one of fault, and since it is not disputed that 
there was an actual collision, it would seem 
that it would make little difference which form 


‘ of expression was used in describing the event; 


but, conceding that there is a difference, it is 
hardly possible that the jury were misled by 
the expression. It is the rule, of course, that 
controverted matters of fact, when referred to 
by the court in its instructions to the jury, 
should be stated hypothetically, but the court in 
this instance, elsewhere in its instructions, 
stated distinctly and with clearness what the 
controverted issues of fact were, and told the 
jury that they were the exclusive judges of the 
facts. The jury, we think, could not have 
understood that the court by this expression 
meant to charge them that the particular fact 
referred to was conclusively determined. 

Nor was it error to refuse to give the re- 
quested instructions. In this state the court is 
not obligated to give requested instructions in 
the language of the request. The court may 
use its own language in instructing the jury, 
and if it covers the issues fully and fairly, it 
does not err, even though it may refuse to give 
a requested instruction which could properly 





have been given. In this instance there was no 
omission in this respect. 

The jury returned a verdict in the sum of 
$3,384, and it is complained that the verdict is 
excessive. But the respondent was somewhat 
severely injured, causing her much suffering. 
At the time of the trial, which took place more 
than a year after the accident, she had active 
symptoms of the injury. One of her wrists was 
still swollen and sore, and her ankle would not 
withstand her ordinary exercises without swell- 
ing and causing her pain. Her medical adviser 
would not say that her injuries were perma- 
nent; on the contrary, he expressed the belief 
that she would ultimately recover. But, not- 
withstanding his testimony, we do not feel war- 
ranted in interfering with the verdict. 

The judgment is affirmed. 


NOTE—Admissibility in Evidence of State- 
ments by Driver of Automobile at Time of 
Accident.—A statement concerning the accident 
made by defendant’s chauffeur practically sim- 
ultaneously with the accident, was held to be 
admissible as part of the res geste. Rhodes v. 
Firestone Tire & Rubber Company, 51 Cal. App. 
569, 197 Pac. 392. 

Testimony as to the statements of a truck 
driver concerning collision with a pedestrian 
made a few minutes after the accident, are 
admissible against both the driver and his em- 
ployer. Gillard v. Curson, Mich., 196 N. W. 398. 
A similar holding is found in Ahlberg v. Griggs, 
Minn., 196 N. W. 562. 

In an action for death of a pedestrian struck 
by a motor truck, a statement by the driver 
immediately after stopping the truck one hun- 
dred feet past the place of the collision, “Arrest 
me, officer, it is my fault,” was held admissible 
as part of the res geste. Perry v. Haritos, 
Conn., 124 Atl. 44. 

A statement made by the treasurer of a 
corporation regarding an automobile accident, 
made some days after the occurrence, cautiously 
and not in the course of the business entrusted 
to the declarant, was held not to be admissible 
in evidence against the corporation. Safner v. 
Gollin, 96 N. J. L. 431, 115 Atl. 348. 

A statement made by a taxicab driver to a 
passenger immediately after an accident which 
injured a pedestrian was held to be admissible. 
Denver O. & C. Co. v. Krebs, 255 Federal 543, 
166 C. C. A. 611. 

Testimony that‘ defendant’s chauffeur driving 
a truck which collided with a building when 
the driving chain broke, stated after the acci- 
dent that the truck was out of order, that 
defendant’s trucks were generally in bad condi- 
tion, owing to the great rush of business and 
that the machine was not good, was held in- 
admissible, being a narrative ‘of. past events. 
Bolton v. Barrett, 172 N. Y. Supp. 457. 








Harry: “I hear the captain has had hard 
luck. His wife has run away from him.” 

George: “Yes, he picked her for a mate, but 
she proved a skipper.” 
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ITEMS OF PROFESSIONAL INTEREST 


ENGLISH PROCEDURE—ANOTHER POINT 
OF VIEW 


In an article entitled ‘‘An Appraisal of Eng- 
lish Procedure,’’ printed in the Journal of the 
American Bar Association for December, 1925, 
Mr. Edson R. Sunderland, a professor of law in 
the University of Michigan, draws a lovely pic- 
ture of the perfection of English practice, which 
he characterizes as simple, expeditious, cheap, 
efficient and devoid of delays. In fact, to read 
the article one would glean the impression that 
in England of today mankind has at last devised 
a system of procedural justice which almost ap- 
proaches the divine in its perfection. Professor 
Sunderland seems to feel there is no possible 
room for comparison between the English sys- 
tem and our own, since theirs is ‘‘so much su- 
perior to ours.’’ In particular, the learned pro- 
fessor bitterly criticizes the American appellate 
system, including the submission of printed 
briefs, and holds up to high praise the English 
system, which is marked by the almost total ab- 
sence of written briefs. He also emphasizes the 
alleged absence of. the law’s delay in the English 
courts and the freedom from technicalities (11 
Am. Bar Ass’n Journal, pp. 773-780). 

Now, all of this would be indeed Utopian and 
a mark for us effete Americans to emulate if 
it were all quite so. The London Morning Post, 
in a recent article commenting upon the abund- 
ance of briefless barristers in England, declares 
that this is because the cost of English litigation 
in money and in time frightens the public and 
causes litigation to be avoided as a dangerous 
and unnecessary luxury! Says the Morning Post: 

‘*One important factor which reduces the 
amount of work available is the fact that the 
public is frightened at the uncertainty of the 
law and its cost, measured not only in money 
but also in time.’’ 

It quotes that distinguished English lawyer, 
the Earl of Birkenhead, as stating in a recent 
issue of the Law Journal: ‘‘It is a matter of 
grave concern that no prudent man can count the 
cost of contemplated litigation with any reason- 
able degree of accuracy.’’ 

Now, who is right? Who knows best? The 
eminent Michigan professor who writes about 
English justice -based upon a doubtless very 
pleasurable six months’ observation trip, or the 
London Morning Post, printed and published in 
Great Britain, and the Earl of Birkenhead, one 
of England’s greatest living jurists? 

As for us, at the risk of being deemed quite 
unprogressive, we believe that under any system 








of procedure of law there is bound to be some 
delay and considerable expense. No human insti- 
tution is quite perfect. The local procedure has 
been substantially improved in recent years; 
the new Civil Practice Act and Rules of Practice 
constituted a very definite forward step. Cau- 
tious and conservative advances always are pref- 
erable to radical, revolutionary ‘‘reforms’’ pred- 
icated upon the procedural system of another 
country where conditions are very different.— 
New York Law Journal. 








BOOK REVIEWS 


INDIANA REFERENCES AND 
ANNOTATIONS 


Emerson E. Ballard, A. M, is the editor of a 
volume entitled as above and published by the 
National Annotating Company, Crawfordsville, 
Ind. Mr. Ballard needs no introduction to the 
profession, as he is an editor and writer of broad 
experience. 

The book is described as a system of tables of 
cases, arranged to render easily accessible refer- 
ences to both the Official Reports and the North- 
eastern .eporter. It contains tables of all cases 
in the Northeastern Reporter which have been 
re-reported in the American State Reports, Anno- 
tated Cases, Lawyers’ Reports Annotated and 
American Law Reports, with references to anno- 
tations contained in these systems of selected 
cases. 

The book will be kept up to date by supple- 
ments published on the cumulative plan. 

The publication of this book represents the 
expenditure of thousands of dollars. It was 
planned and produced by a man who has given 
more than thirty-five years to the editing and 
publishing of law books. It has been made to 
help the Indiana lawyer, and it has admirably 
filled that purpose. 

Since the foundation of the Northeastern Re- 
porter in the year 1885, nearly 20,000 opinions 
have been rendered by the Indiana Supreme and 
Appellate Courts. Every one of these opinions 
has been published promptly in the advance 
sheets of the Northeastern Reporter, and later 
in the bound volumes of this series. Frequently 
there are several opinions forming a part of the 
judicial determination of a case. These are pub- 
lished as rendered, hence do not appear together 
in the same place in the Northeastern Reporter, 
but often are scattered through several volumes. 

The publication of the official volumes of the 
Indiana Supreme and Appellate Court Reports 
is so delayed that at the present time the opinions 
do not appear in them until nearly two years 
after their appearance in the Northeastern Re- 


porter. Asa result, references to current Indiana 
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decisions in all reference books which the Indiana 
lawyer uses are given only to the Northeastern 
Reporter. Often the final opinion in a case, 
which is the only opinion published in the official 
report, supersedes one or more previous opinions 
in the same case which are published only in the 
Northeastern Reporter. Whether a lawyer pre- 
fers to use the official reports or the Northeastern 
Reporter, he cannot have full knowledge of 
Indiana decisions without complete references to 
both of these systems. 

Indiana references and annotations contains a 
complete system of tables giving duplicate refer- 
ences to Indiana and Appellate reports and the 
Northeastern Reporter. The book works both 
ways. 

If a lawyer has a case reference to any volume 
and page of the Indiana Supreme or Appellate 
Court Reports for any decision which has been 
published in the Northeastern Reporter, he is 
given references to the volume and page of the 
Northeastern Reporter containing the same case, 
and in the same connection complete references 
also are given to any preceding or subsequent 
opinions in either the Supreme or Appellate 
Courts which form a part of the final determina- 
tion of the case, whether they have been officially 
reported or not. 

If a lawyer has a case reference to any volume 
or page of the Northeastern Reporter for any 
Indiana decision he is given reference to the 
volume and page of the Indiana and Appellate 
reports containing the decision. In the same 
connection complete references are given to opin- 
ions on petitions for rehearing, dissenting opin- 
ions, and opinions which have been superseded, 
which form a part of the full determination of 
the case, as they appear in the different places in 
the Northeastern Reporter. 

There are nearly 300 opinions which have been 
officially reported in the Indiana and Appellate 
reports which are vitally affected, either by later 
opinions in the same case or by an opinion on a 
subsequent appeal; and there are over 600 
Indiana opinions published in the Northeastern 
Reporter which do not appear in the official re- 
ports, and never will, having been superseded 
by later opinions. Indiana references and anno- 
tations gives complete information concerning 
all these cases. 


Young Jack was talking to the new visitor 


soon after her arrival. He eyed her critically 
for a few moments, then looked up and said: 

“So you’re my grandmother, are you?” 

“Yes, dear. On your father’s side,” remarked 
the old lady smiling. 

“Well, you’re on the wrong side; you'll find 
that out,” replied Jack.—Practical Druggist. 





THE FUNDAMENTAL LAW OF AMERICAN 
CONSTITUTIONS 


A three-volume work, entitled above, was 
written by the late Honorable Fred A. Baker, 
of the Detroit Bar, and lecturer on Constitu- 
tional Law and History in the University of 
Detroit. Mr. Baker was said to be rated as the 
greatest constitutional lawyer in the State of 
Michigan. His name appears in everyone of 
the state reports for the last 40 years, as well 
as frequently in the reports of the Supreme 
Court of the United States. His work is espo 
cially interesting and instructive to students 
and the younger members of the profession, and 
to the laymen as well, because of the interest- 
ing way in which he tells of historic events 
which lead up to and culminate in a constitu- 
tional provision or a constitutional amendment. 
The work is no less instructive, however, to 
older members of the Bar, although it was the 
endeavor of the author to produce an elemen- 
tary work for the use of students at law and 
other beginners in the study of constitutional 
law and history. The author states that, “To 
do this with any hope of even a small degree of 
success, it was necessary to proceed, according 
to the requirements of a logical analysis and 
gradual development of the subject, and to 
avoid general history, except so far as necessary 
to understand the great constitutional docu- 
ments and events which mark epochs in the 
origin and growth of the constitutional law of 
the United States.” 


The work is well bound in cloth and printed 
in clear type, easy to read. It is highly recom- 
mended as the excellent work of an able author. 

Mr. Baker recently died and his estate has 
a number of sets which are for sale by Fred S. 
Drake, 525 Woodward avenue, Detroit, Mich. 








A city and a chorus girl 
Are much alike, ’tis true; 
A city’s built with outskirts, 
A chorus girl is too! 


Bobbie: “Did you hear the stepladder fall, 
mamma?” 
Mother: “Yes; I hope father didn’t fall.” 
Bobbie: “He hasn” yet; he’s hanging on the 
picture molding.” 


“Yes, my friends,” said the theological lec- 
turer, “some admire Moses who instituted the 
old law; some Paul, who spread the new. But 
after all which character in the Bible has had 
the largest following?” As he paused, a voice 
from the back bench shouted, “Ananias!” 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 








Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Agriculture—Co-operative Marketing. — Mar- 
keting agreement between cotton grower and co- 
operative association, organized under Act No. 57 
of 1922, requiring member to deliver to association 
all cotton produced or acquired during specified 
years, in view of Civ. Code, art. 2452, cannot be 
enforced against member as to undivided interest 
of share tenant of member in cotton included in 
such agreement.—Louisiana Farm Bureau C. G. 
Co-Op. Ass’n v. Clark, La. 107 So. 115. 

2. Animals—Liability of Keeper.—Where wid- 
owed mother of infant owner of dog which was 
kept in her home placed dog in dog hospital and 
left town, leaving infant son in care of another, 
she was not the keeper of dog, within meaning of 
St. 1925, § 174.02, and therefore was not liable for 
injuries caused by dog after being taken from 
———- by son.—Janssen v. Voss, Wis., 207 N. W. 


8. Arrest—Warrant.—Where accused was ar- 
rested for violation of Comp. St. § 10509, and 
Comp. St. Ann. Supp. 1923, § 8801, a felony, just 
as he completed a sale of morphine, at which time 
the officer was advised of two previous sales, held 
in view of Pen. Code Ariz. 1913, § 854, authorizing 
arrest for felony without warrant, the arrest was 
lawful, and morphine and money procured by 
search of defendant’s person was admissible in evi- 
dence.—Cline v. United States, U. 8S. C. C. A. 
9 F. (2d) 621. 

4.—-Wholesale Arrest.—Wholesale arrest of 
occupants of club or place of amusement, without 
warrant and merely on suspicion, where they are 
later discharged, after expense of procuring bonds- 
men, inconvenience, and disgrace, cannot be ap- 
proved by court.—Kalwin Business Men's Ass’n Vv. 
McLaughlin, N. Y., 214 N. Y. S. 99 

5. Attorney and Client—Negligence of Aa. 
—That motions to nonsuit the plaintiff and d 
rect a verdict for the defendant were properly 
denied by the trial judge; the question for de- 
termination being one for the decision of a jury.— 
McCullough v. Sullivan, N. J., 132 Atl. 102. 

6.——Undertakings of Attorney Stated.—McC. 
was the owner of a trucking business which he 
contracted to sell to a corporation formed for the 
Purpose of acquiring it. The purchase price was 
$100,500, of which $5,000 was to be paid in cash. 
For the balance of the consideration the corpora- 
tion was to deliver promissory notes to be secured 
by a chattel mortgage on the chattels sold. McC. 
employed S., an attorney and counsellor at law 
of the state, to draft the chattel mortgage. The 
corporation defaulted in the payment of some of 





the notes. McC. instituted foreclosure pooqsatings. 
The corporation went into brankruptcy. e 
chattel mortgage was attacked upon the ground 
that the affidavit did not state the true considera- 
tion of the mortgage. It was held void by the 
referee in bankruptcy. This decision wags affirmed 
by the United States District Court. The Circuit 
Court of Appeals affirmed the order of the United 
States District Court, 292 F. 103. McC. instituted 
an action against S., to recover his loss. Held 
that an attorney undertakes in the practice of 
his profession that he is possessed of that degree 
of knowledge and skill ordinarily possessed by the 
members of the profession. and that in the transac- 
tion of business he will use the knowledge and 
skill which lawyers of ordinary ability and skijl 
possess and exercise.—McCullough v. Sullivan, 
N. J., 132 Atl. 102. 


7. Auctions and Auctioneers—State Regulation.— 
Acts 1923, p. 691, regulating public auctions 
jewelry, is not void as an arbitrary d 
tion against persons engaged in jewel 
—Davidson v. Phelps, Ala., 107 So. 86. 

8 Automobiles—Agent of Parent.—A minor 
daughter, setting out for village in her father’s 
automobile to procure a watermelon for her ows 
use, pleasure, and satisfaction, held not engaged 
in prosecution of father’s business, on theory that 
it was his duty to furnish her necessities in Ife, 
so as to make him liable for injuries caused 
driving the automobile.—Papke v. Haerle, Wis., 
207 N. W. 261. 

9. Assault.—Intentional driving of an auto- 
mobile on wrong side of road, in disregard of 
C. S. § 2617, amended by Laws Ex. Sess. 1924, c. 
61, is malum prohibitum. not malum in se. and 
forms no basis for conviction of crime of assault 
with automobile, especially in view of finding that 
defendant was not guilty of reckless driving. which 
dispels the idea of criminal neglect and_ criminal 
intent.—State v. Rawlings, N. C., 131 S. EB. 682. 

10.—Contributory Negligence.—Boy held not 
guilty of contributory negligence in riding on run- 
ning board of truck from which he was thrown, 
where evidence clearly showed his position on 
running board had no causal relation to injury.— 
Murray v. Cohen, N. J., 132 Atl. 221. 

11.—Culpable Negligence.—Where a defendant 
is charged with manslaughter under section 5039. 
Rev. Gen. Stats. 1920, the gist of the charge in 
the indictment being the causing. of the death of 
the deceased by culpable negligence in the operation 
of an automobile on the part of the defendant. 
evidence that the defendant was at the time of 
the injury under the influence of intoxicating Nquor 
is admissible-—Cannon v. State, Fla., 107 So. 860. 

12.—Ditch in Detour.—In action for injuries 
sustained when automobile ran into a ditch in 
detour, the county and contractor constructing a 
new highway were not guilty of want of ordinary 
care in failing to maintain barriers at junction of 
new and old highways, where nearly 2,000 cars 
a day passed without difficulty over the old high- 
way at that point.—Buckley v. Washington County, 
Wis., 207 N. W. 558. 

13.——Intoxication.—To operate a motor vehicle 
on a highway while intoxicated, in violation of 
G. L. c. 90, 24, amended by St. 1925, c. 297, 
it is not necessary that the engine be running.— 
Commonwealth v. Clarke, Mass., 150 N. E. 829. 

14.——Intoxication.—The words in an indictment, 
“being at the time under the influence of in- 
toxicating liquor,” are not synonymous with or 
equivalent to the language used in chapter 9269 
of the Laws of Florida 1923, ‘“‘while intoxicated,” 
which statute provides that, where the death of 
a human being is caused by the operation of an 
automobile by any person while intoxicated, such 
person shall be deemed guilty of manslaughter.— 
Cannon v. State, Fla., 107 So. 360. 

15.—Intoxication.—In action for death of one 
struck by automobile, testimony relative to in- 
toxicated condition of driver held admissible, 
though intoxication was not specifically alleged.— 
Milhouse v. Stroud, S. C.. 181 S. B. 619. 

16.——License Plates.—Information and com- 
plaint charging operation of a motor vehicle with- 
out license plate attached, in violation of Pen. 
Code 1925, art. 810, held fatally defective as fall- 
ing to charge operation on a public highway.— 
Ray v. State, Tex.. 279 S. W. 457. 

17.—Master’s Interest.—Chauffeur, 
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livered, held acting for his master’s interest, and 
<> for porpoees. of his own.—Gross v. Mertz, N. Y., 


18.——Negligence of Driver.—Chauffeur, backing 
car without warning, and hitting ladder on drive- 
way on which house painter stood with gufficient 
force to throw painter 30 feet away, held guilty 
of “thoughtless inattention,’”’ constituting neg- 
ligence.—Adams v. Barrell, Me., 132 Atl. 130. 

19.——Negligence of Employe.—An employe, em- 
ployed by the owner of a garage to operate serv- 
ice cars at the request and direction of the owner, 
and who is to go home for his midday meal, is 
not, when using the automobile to go to such meal 
without the permission or knowledge of the owner, 
within the scope of his employment, so as to 
render the owner liable for the employer’s neg- 
ligent act in injuring a pedestrian with the ma- 
chine. An automobile is not a dangerous instru- 
mentality.—Echols v. Hurt, Okla., 243 Pac. 493. 


20.—‘“Operation.’’"—Manipulation of gears of 
Ts automobile by drunken driver, which per- 
mitted it to move forward by its own weight and 
collide with another automobile, held ‘operation 
of a motor vehicle,’ within G. L. c. 90, § 24, 
amended by St. 1925, c. 297.—Commonwealth v. 
Clarke, Mass., 150 N. E. 829. 

21.——Speed by Motorcycle Policeman.—Under a 
city ordinance limiting the speed of vehicles on 
the streets and at intersections, there was a pro- 
vision that the limitations should not apply to motor 
vehicles driven by the police or fire department, 
and where a motorcycle policeman, whose duty 
it was upon hearing a fire call to foilow the fire 
department to the fire and render assistance to the 
department, proceeds to answer such call, and in 
the performance of that duty a collision occurs at 
an intersection of streets, the speed limitations of 
the city ordinance would not apply to him at the 
time.—Koger v. Keller, Kan., 243 Pac. 294. 


22.——Speed Ordinance.—Municipal Ordinance 
(Chicago Municipal Code 1922, § 3823) regulating 
speed of vehicles entering streets on which street 
cars are operated, without regard to amount or 
character of traffic, held invalid, under Motor 
Vehicle Law, § 22, and improperly admitted in 
evidence, in action for damages for collision be- 
tween truck and cs —Hoigard v. Yellow 
Cab Co., Ill., 150 N 11. 


23. Aart sheet of Bankruptcy.’’—Action 
4 pe cegped of Banking of State of Washington, 
ery possession of assets of insolvent bank, 
a te 3 constitutes an “act of bankruptcy” 
within § 3466, and Bankr. Act, § 3 (Comp. 
St. $§ §37% S58n), giving preference to debts due 
United States, in view of Rev. St. § 3467 (Comp. 
St. § 6373).—United States vy. Adams, U. S. D. C., 
9 F. (2d) 624. 
24.——-Mortgage Preferential.—A provision in a 
mortgage which ran to the mort ees, their 
executors and assigns, that it should stand as 
security for future advances held to inure to the 
benefit of an assignee, and a subsequent loan by 
it to bankrupt, to be used in its general business, 
held within the security of the mortgage.—In Re 
Great Lakes Lumber Co., U. S. D. C., 8 F. (2d) 96. 


25.—Provable Debt.—Contract whereby alleged 
bankrupt corporation agreed to employ manager 
until he received one-third of outstanding stock of 
bankrupt, as provided in contract between him 
and third parties, held not to create provable debt 
against bankrupt for stock within Bankruptcy Act, 
§ 1 (9), being Comp. St. § 9585.—In Re St. Law- 
rence Condensed Milk Corporation, U. 8S. C. C. A., 
9 F. (2d) 896. 

26.——Securities of Private Bank.——Bankruptcy 
court is not deprived of authority to administer 
securities deposited with state superintendent of 
banks by private a who becomes bankrupt, 
by Banking Law N. §§ 156, 161.—In re Bajardi, 
U. & & CA 8%, Yeodl 797. 

27.——Unfiled Mortgage.-—Where purchaser of 
personal property assumed payment of unfiled 
mortgage thereon in hands of assignee of mort- 
fase, transaction was outside protection of Lien 

w N. Y. §§ 230-235, and receiver in bankruptcy 
was entitled to proceeds of property as against 
claimants under mortgage.—In re Rambler Cafe- 
teria, U. S. C. C. A, 9 F. (2d) 86 


28. Banks and Banking—Money in Escrow not 
“Special Deposit.”—Money deposited with bank in 
escrow pending delivery of abstract showing mer- 
chantable title is not a “special deposit,’’ which 
consists in the placing of specific kinds of money 





or property in possession of bank with an obliga- 
tion of the bank to return identical thing a ae 
depositor ros title—Parker State Bank 
Pennington, U. S. C. C. A., 9 F. (2d) 966. 
29.——Public Funds.—County, depositi funds in 
depository bank in excess of sum to which it was 
secured, held not entitled to preference in assets 
of bank on insolvency, under Code 1924, § 9239, 
which superseded Code Supp. 1913, § 3825a.—Leach 
v. Castana Savings Bank, Iowa, 207 N. W. 331. 
30.—Public Funds.—Where money was deposi- 
ted by treasurer of drainage district with knowl- 
edge by bank that funds were property of district 
to meet certain indebtedness, but with no under- 
standing that bank was custodian of funds for such 
purpose, or that it would apply funds according to 
wishes of directors of district, deposit is not trust 
fund, and beneficial owner is not entitled to a pref- 
erence on closing of bank.—William R. wom 
Co. v. Farmers’ Trust Co., Mo., 279 S. W. 746. 


31.—Set-Offs.—Commissioner of finance, in 
charge of assets of insolvent bank, takes them 
subject to all set-offs and equities existing when he 
takes charge of the bank.—Aab v. French, Mo., 
279 S. W. 436. 

32. Bills and Notes—Negotiability.—A note in 
which is written the following language: This 
note is given for the purchase money of said stock 
and the same is not transferable or assignable 
without the said certificate of stock attached 
hereto. Said stock is to be delivered up to the 
makers hereof, A. Elliott and W. R. Flowers, upon 
the payment of this note. This note becomes void 
if transferred, sold or assigned without the said 
certificate of stock attached thereto’’—is not a 
——2. instrument.—Mason v. Flowers, Fia., 


33.——Notice of Dishonor.—In action on note 
where payee sought to hold officers of maker 
corporation liable, a refusal of officers’ requested 
prayer, that if they knew of, or should have known 
of, bad financial condition or bankruptcy of cor- 
poration prior to maturity of note, then officers im- 
Ppliedly waived presentment and notice of dishonor, 
was proper, since insolvency of maker of note does 
not excuse such presentment and notice.—Buehner 
v. Sehlhorst, Md., 132 Atl. 70 

34. Brokers—Commission.—That one is not a 
duly licensed broker does not preclude him from 
recovering commission for procuring ‘wing for 
land.—Ludwig v. Aberbach, N. J., 132 Atl. 241. 

35.—Carriers of Goods—Attachment of Interstate 
Shipment.—Where interstate shipment of hay was 
attached by creditor of shipper while in _ pos- 
session of railroad, and after shipper had sold bill of 
Federal Code, § 8000 (U. S. Comp. St. § 86041), rel- 
ative to attachment or levy on goods for which 
order bill issued.—First Naional Bank of Roswell, 
M., v. McClain, Adams & Co., Tex., 279 8S. W. 

36. Constitutional Law—License’ Tax.—Impos- 
ing license tax on domestic insurance companies 
of 3 per cent of gross income, in lieu of other 
taxes, under St. Wis. 1923, § 76.34, held not to 
deprive insurance company of property without due 
process of law, contrary to Const. U. S. Amend. 
14.—Northwestern Mut. Life Ins. Co. v. State, 
Wis., 207 N. W. 430. 

37.—Municipal Ordinance is. “State Law.”—A 
municipal ordinance, within the power delegated 
by the Legislature, is a ‘“‘state law,’’ within the 
meaning of the federal Constitution. ee 
— R. Co. v. City of Tampa, Fila., 107 So. 


38. Contempt—Newspaper Article.—Truth of a 
published contemptuous article tending to degrade 
the court and embarrass it in consideration of a 
pending case is no defense, nor is absence of intent 
to commit contempt.—Dale v. State, Ind., 150 N. BE. 


39. Contracts—Marriage Contract. — Agreement 
that husband and wife were not to live together 
in ordinary marital relationship until after per- 
formance of religious ceremony to violate 
plain purpose of Domestic Relations Law (Consol. 
ane ds. 14) § 51.—Mirizio v. Mirizio, N. Y., 150 


40. Corporations—Dividends.—Stock of another 
or subsidiary corporation, held as surplus or un- 
divided profits, may legally be distri mee as a 
dividend, the same as if 
v.-Auto Strop Co., N. Y.. 150 N. 

41. Covenants—“Residence”’ defined.—In cov- 
enant restricting use of land to residence pur- 
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poses, word “‘residence’’ means dwelling house 
where person lives in settled abode.—Moore v. 
Stevens, Fla., 106 So. 901. 

42. Electricity—Classification of X-ray. —On 
appeal from an order of the Public Service Com- 
mission, compelling defendant power company to 
classify users of X-ray machines as lighting cus- 
tomers instead of retail power customers, evi- 
dence held not to so clearly establish conten- 
tions that special facilities were requried for X-ray 
machine service or that a “standing, ready to 
serve’ charge was necessary or fair, as to make 
classification of commission unreasonable.—Ala- 
bama Power Co. v. Alabama Public Service Com- 
mission, Ala., 107 So. 71. 

43. False Pretenses—Postdated Check.—Where 
payee knew that check given him by defendant was 
postdated and that defendant did not have suffi- 
cient money in bank to meet it, statement by de- 
fendant that he had written his bank, and by 
the time check got there it would be all right, 
Was not a representation of an existing fact, but 
a representation in nature of a future promise, 
and would not support prosecution for uttering 
fraudulent check under Rev. Codes 1921, § 11369. 
—State v. Patterson, Mont., 243 Pac. 355. 


44. Fixtures—Buildings as Trade Fixtures.— 
Buildings placed upon plantation by tenants for 
use as trade fixtures, with intention of remov- 
ing them at termination of lease, did not become 
a part of the freehold, and were removable by 
tenants before expiration of their term.—Waldauer 
v. Parks, Miss., 106 So. 881. 

45. Fraud—Blue Sky Law.—An indictment un- 
der section 7, c. 55B, Code, known as the Blue 
Sky Law, making it unlawful for any person or 
persons mentioned in section 6 of the act, with 
intent to indfice the purchase of real estate 
situate outside the state of West Virginia, know- 
ingly or recklessly to make any false statement or 
conceal any fact materialiy affecting the value 
thereof, must show that the defendant fraudulently 
concealed the facts or made the false representa- 
tions in furtherance of a scheme or artifice to 
defraud, and also narrate the particulars of such 
scheme or artifice to defraud.—State v. Phillips, 
W. Va., 131 S. E. 554. 

46. Highways—Location of State Highways.— 
Under Laws 1921, Extra Sess., pp. 145-164, §§ 29, 
30, discretion was invested in the commission as 
to the adoption of previous surveys of routes 
comprising the state highway system, exercige of 
which will not be interfered with, and hence 
proviso of section 29, empowering the commission 
to make changes in the routes, is not limited to 
changes between designated points and towns.— 
~— BA State Highway Commission, Mo., 279 


47. Homestead—Homestead of Merchant.—Where 
defendant, engaged in general merchandising, 
owned house and lot in town, and resided there, 
and owned -farm three miles in country, which 
was not used for support of family, but largely 
rented to tenants, his homestead, as matter of 
law, was in town.—Farmers’ State Bank v. Welch, 
Tex., 279 S. W. 481. 

48. Husband and Wife—Mortgage Note.—That 
wife executing note secured by mortgage with- 
out consideration was party to agreement whereby 
new mortgage was given by grantees held not 
to estop her from claiming want of consideration, 
in absence of any agreement to extend note.— 
Insell v. McDaniels, Iowa, 207 N. W. 533. 


49. Innkeepers—Negligence of Hotel Physician. 
—Hotel corporation was not liable for negligent 
treatment of injured guest by physician having 
office in hotel building, and recommended by hotel 
employes, in absence of allegations that he was 
incompetent, and was employed by, or repre- 
sented, hotel company, or that latter was neg- 
ligent in recommending him; there ene B rela- 
tion of respondent superior.—Barry v. erriman, 
N. Y., 214 N. 

50. Insurance—Automobile Dealers ‘‘Agent.’’— 
Where automobile sales corporation arranges for 
fire and theft insurance on cars, to be effective on 
retail sale at price which included premium, and 
which in effect fixed term of insurance and de- 
termined beneficiaries, held retail dealers were 
“agents” of insurance qompane. within St. Wis. 
1925, § 209.04 (1) and (4), requiring agent to hold 


certificate of authority.—Chrysler Sales Corpora- 

tion v. Smith, U. S. D. C., 9 F. (2d) 666. 
61.—Common Usage in _ Shipping.—In libel 

against insurance company for damage to mo- 





tion picture films, evidence held insufficient to 
show common usage among shipping companies 
to carry motion picture films above deck, with 
reference to which parties may be held to have 
contracted.—Transatlantic Shipping Co. v. St. 
Paul Fire & Marine Ins. Co., U. 8. C.C. A, 9 F. 
(2d) 720. 

52.——Incontestability—Where policies sued on 
expressly provided that they were incontestable 
after the first year, except for nonpayment of 
premiums, insurer could not contest validity of 
such policies on ground of concealment or mis- 
representations by insured, where payment of 
premiums on policies to date of commencement 
of action was admitted—Wamboldt v. Reserve 
Loan Life Ins. Co., N. C., 131 S. E. 395. 

53.—Location of Property.—Description of lo- 
cation of insured property in binder as “about 
250 ft. west of Berry St., running abt. 175 ft. 
on N. 13th and 80 ft. deep,” means an area , 
and not merely middle line, of which is 250 feet 
from B. street, notwithstanding word ‘‘about,” 
and means a parcel 80 feet deep from boun 
street, and constituted warranty, which was con- 
dition precedent to insurer's liability.—American 
Surety Co. v. Patriotic Assur. Co., N. Y., 0 
N. E. 599. 

54.—Loss of Sight.—Under provision in policy 
that loss of sight of both eyes would be con- 
sidered as total and permanent disability, insured, 
who suffered an entire and irrecoverable loss of 
sight of both eyes, was entitled to benefits pro- 
vided for in such case, regardless of whether or 
not he has since been able to engage in a gain- 
ful occupation.—Wamboldt v. Reserve Loan Life 
Ins. Co., N. C., 131 S. EB. 395. 

55.——Mortgage.—Where the borrower brings 
action for damages against the lender, based upon 
the lender’s failure to perform his part of a sep- 
arate, independent, parol agreement, and in his 
petition it is, in substance and effect, alleged 
that, in addition to the mortgage security in writ- 
ing, an independent, parol, collateral agreement 
was entered into between the parties, by which 
the borrower delivered his fire policy to the lender 
upon the condition, understanding, and agree- 
ment that the lender would attend to having the 
fire policy validated by the insurer, and that the 
lender failed and neglected to comply with his 
agreement to have the policy validated, and that 
damages resulted to the borrower as a direct and 
proximate result of such failure and negligence 
upon the part of the lender, the petition states 
a cause of action in favor of the borrower and 
against the lender for such actual damages as 
directly and proximately resulted from the len- 
der’s failure to have the insurance validated.— 
Simons v. Harber, Okla., 243 Pac. 510. 

56.—Mortgage.—Where insurance agent insured 
property with knowledge that it was covered by 
chattel mortgage, and verbally promised insured 
that company would not insist upon provision that 
policy would be void if property was mortgaged, 
held that insurance company issuing policy and 
accepting premiums was estopped from denying 
liability under policy though it provided that con- 
ditions thereof could be waived only by writing 
attached to poiicy.—Gitz Sash Factory v. Union 
Ins. Soc., La., 107 So. 232. 

67.—Notice of Dishonesty.—A contract  be- 
tween an employer and a bonding company pro- 
vides that the employer shall, within a given 
time after becoming aware of any evidence of 


dishonesty of any employe, give notice thereof . 


to the surety. This provision constitutes a con- 
dition precedent, and when the employer fails to 
comply therewith he cannot recover even though 
the defalcation described in the bond by employes 
covered by the bond has taken place and loss has 
ensued.—Kornhauser v. National Surety Co., Ohio, 
150 N. E. 921 

58.——Payment by Draft.—A draft forwarded by 
a mutual benefit association to a bank to deliver 
it to a disabled member, upon the latter’s execu- 
tion of a receipt showing delivery of the draft 
to him and his surrender of such receipt, pursuant 
to the constitution and by-laws of the association, 
was not “paid’’ to the member where he did 
nothing to procure the draft.—Bliss v. Brother- 
hood of Railroad Trainmen, Tex., 279 S. W. 883. 

59.——Rescission.— Where notice of rescission of 
policy contained no statement that insured had 
made false representations in application with re- 
spect to medical and surgical treatment of dis- 
ease in family or rejection of applications, in- 
surer may not thereafter assert such misrepresen- 




















anu G&G 2 om 4 Oe on oe ee ee ee a a ee 


mh SS eon 


ae oe 




















XAUM 


Vol. 99 


CENTRAL LAW JOURNAL 181 








tations in defense of action on poiicy.—Travelers’ 
Ins. Co. v. Fletcher American Nat. Bank, Ind., 
150 N. B. 825. 

60.— "Risk of Loss.’-—Where one, at time of 
making application for insurance in fraternal or- 
ganization, was afflicted with curvature of the 
spine, and stated in application that his general 
health was good, and later died as result of 
pneumonia and tuberculosis of the spine, held that 
such alleged misrepresentation did not “increase 
the risk of loss’ within Code 1923, § 8507; ‘risk 
of loss’’ as used referring to that contemplated 
by insured at time of issuance of policy.—Brother- 
hood of Railway & Steamship Clerks, Etc., v. 
Riggins, Ala., 107 So. 43. 

61.—Treatment of Race Horse.—Where legs of 
race horse were subjected by veterinary surgeon 
to treatment known ag firing, owner held not 
entitled to recover for his death under policy 
relieving insurer of liability if horse was sub- 
jected to “operation of any kind;’’ “operation,” 
though in its broadest sense including any act or 
series of acts by which some result is accom- 
plished, being used in its popular meaning of 
“surgical operation,’’ as act or series of acts per- 
formed on patient’s body to produce re —Hart- 
ford Live Stock Ins So. v. McMillen, U. S. C. C. A., 
9 F. (2d) 961. 

62. Internal Revenue—Stockholder’s Opera Box. 
—The use of boxes reserved for stockholders of 
corporation owning opera house does not come 
within Revenue Act 1918, § 800 (a), par. 3. (Comp. 
St. Ann. Supp. 1919, § 6309%a), assessing tax on 
tickets sold in excess of regular and established 
charge as the particularization and detail of the 
provision preclude its extension by implication.— 
Iselin v. United States, U. S. S. C., 46 S. Ct. 248. 


63. Licenses—Blue Sky Law.—Viewing the Blue 
Sky Law, § 6373—1 et seq., General Code, as a 
whole, it was not the intent of the Legislature 
to make void sales of stock made in violation of 
the statute, but to punish persons who did not 
comply with the provisions of the statute in mak- 
ing such sales of stock.—Warren People’s Market 
Co. v. Corbett & Sons, Ohio, 151 N. 61. 


64.——Public Accountants.—Accountancy Act 
(Laws 1925, p. 505), and Laws 1925, p. 577, amend- 
ing Civil Administrative Code, § 60, recognizing 
distinction between public and certified account- 
ants, held to grant a special privilege without 
reasonable classification to persons holding cer- 
tificates as certified public accountants prior to 
the act, and persons holding such certificates from 
another state, and discriminates agafnst all other 
persons engaged in business of accounting, none 
of whom can ever become cert'fied public ac- 
countants under the act, in violation of state 
am a* 4, § 22.— Frazer v. Shelton, Ill., 150 


65.—Sale of Contracts.—Where commissioner of 
corporations had granted permits as to sale of 
contracts by certain corporation, certiorari will 
not lie to compel issuance of permit for further 
sale; his action not being in excess of his jurisdic- 
tion, ag set out in Corporate Securities Act, §§ 3 
and 4, which is only question to be determined in 
such, proceeding.—Pacific Home Bldg. Realty Co. 
v. Daugherty, Cal., 243 Pac. 473. 


66.—Sale of Stock.—Objection that right of action 
under Michigan Blue Sky Law 1915 to recover 
money paid for stock must fail because such 
statute has been repealed held without merit in 
view that rights of action under such statute were 
saved by Michigan Blue Sky Law 1923, § 2, and 
that statute was merely invoked to show illegality 
of acts by which money sought to be recovered 
was obtained.—National Underwriting Co. v. 
Simon, U. S. C. C. A., 9 F. (2d) 920. 


67. Monopolies—Contracts for Future Delivery.— 
Contracts for sale of sugar held not void and un- 
enforceable, as violative of St. Mags. 1908, c. 454, 
§ 1, and St. Mass. 1919, c. 298, 1, declaring illegal 
any contract in violation of common law, by 
which monopoly is created, and declaring it un- 
lawful to unreasonably increase price of any 
necessary of ilife.—Milliken-Tomlinson Co. _ v. 
American Sugar Refining Co., U. Se. &. a, 9 
F. (2d) 809. 

68. Master and Servant—Scope of Employment. 
—Guarding against the taking of water from tank 
by trespassers is not within the scope of a serv- 
ant’s duty to keep water in the tank, by pump- 
ing water into it, for engines, so that master is 
not liable for tort of servant in guarding.—Natchez, 
Cc. & . R. Co. v. Boyd, Miss., 107 So. 





69. Municipal Corporatione—Location of Public 
Garage.—Ordinance, prohibiting erection of pub- 
lic garages within designated limits, held unrea- 
sonable, as prohibiting public garages within the 
only section of the city in which they would be 
a convenience to the public. and hence not au- 
thorized by Act March 27, 1917 (P. L. 357) art. 
14, § 2.—Bloom v. Ventnor City, N. J., 132 Atl. 243. 


70.—Location of Service Station.—Where build- 
ing inspector refused permit to build gasoline 
service station because of location in residence 
zone established by board of zoning adjustment, 
fact that such board was appealed to and also 
denied application on further ground of fire hazard 
held not to constitute reason for refusing permit. 
—Finkel v. Kaltenbach, N. J., 132 Atl. 197. 

71.—Open Trench.—Crawford & Moses’ Dig. § 
3765, prohib‘ting shaft, well or “other opening” 
on uninclosed land. does not apply to trench for 
laying sewer pipe left uncovered overnight, where 
those in charge used ordinary care to protect 
against danger.—Campbell & Hengst v. Douthit, 
Ark., 279 $8. W. 1018. 

72.—Zoning Ordinance.—Zoning ordinance. pro- 
hib'ting erection of combined apartment houses 
and stores, held invalid as not proper exercise of 
Police power.—Michel v. Village of South Orange, 
N. J., 132 Atl. 337. 

73. Negligence—Imputability.—Cause of action 
of husband and wife, employes of defendant com- 
pany, for injury to wife when she stepped into 
ditch. being community property, jury were prop- 
erly instructed that plaintiffs could not recover 
if husband knew of existence of hole or ditch, 
and directed wife on errand without warn'ng her 
of danger.—Pacific Const. Co. v. Cochran, Ariz., 
243 Pac. 405 

74. Oil and Gas—Consideration for Lease.— 
Where oil and gas lease was supported by ample 
consideration, that lessees, as a further considera- 
tion, promised to pay lessors an add‘tional sum, 
and failed to do so, held not to entitle lessorg to 
rescind but , to damages.—Bryson v. Fuller, 

ex., S. W. 488. 

75.——Delay in Drilling.—Delay of lessor in oll 
lease to begin drilling until more than year after 
notice had been given him to start drilling opera- 
tions held to be unreasonable.—Union Gas & Oil 
Co. v. Gillem, Ky., 279 S. W. 626. 

76.—Forfeiture of Lease.—All of tenants im 
common of oil lease must concur and unite in 
action to enforce forfeiture on account of breach 
of entire and indiv‘sible covenants.—Union Gas 
“a Co. v. Gillem, Ky., S. W. 626. 
if Lease.—Oil and gas lease, reciting con- 
eohutian of $1, and requiring lessees to com- 
mere drilling operations before a certain date, 
and requiring payment of royalties and furnish- 
ing of gas without charge for certain purposes, 
held supported by consideration.—Bryson v. Fuller, 
Tex., 279 S. W. 488. 

78.——Optional Lease.—Oil and gas lease, by 
which lessee had an option to commence a well 
within two years, or continue lease in force by 
paying stipulated rental, and which lease he 
might terminate at will, when construed in view 
of Rev. Codes 1921, §§ 68538, 7541, expired at 
end of two-year period. where legsee failed to 
comply with its terms without necessity of lessor 
affirmatively declaring a forfeiture——McDaniel vy. 
Hager-Stevenson Oil Co., Mont., 243 Pac. 682. 

79.—Royalties.—Casinghead gas is a constit- 
uent of “o‘l;” and lessee, under lease Nn ge | 
for delivery to lesgor’s credit of one-eighth of o 
produced, must account to lessor for one-eighth 
of gasoline manufactured out of casinghead tw 
produced.—Connellee v. Magnolia Petroleum ’ 
Tex., 279 8. W. 597. 

80. Terms of Lease.—In “or type of oll 
lease, lessee must either ‘‘drill or pay,’’ while in 
“unless” type he is not obligated to do either.— 
McDaniel v. Hager-Stevengon Oil Co., Mont., 243 
Pac. 582. 

81. Principal and Surety—Injunction Bond.— 
The final decree dissolving a temporary injunc- 
tion is res judicata in action on bond, as to 
whether or not the injunction was providently 
granted.—Hecht Bros. Clothing Co. v. Walker, 
Mo., 279 S. W. 1059. 

82. Removal of Causes—Separable Controversy. 
—Action to foreclose mortgage, to which lien 
claimants were made defendants, was not re- 
movable to federal court because each defendant‘ 
had separate defense; separate defenses no‘ 
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creating separable controversies within Removal 
Act (Comp. St. § 1010 et seq.).—Mace v. Mayfield, 
U. 8S. D. C., 10 F. (2d) 231. 

83. Sales—Association Contract.—Where con- 
tract required buyer of pears to pay season’s open- 
ing price of certain association, to which seller 
belonged, plus specified percentage, and resolution 
of association establishing opening price designated 
certain sum per ton as service charge, which 
went to association, in view of fact that pears 
in question were released from association con- 
tract and sold by seller to buyer without rendition 
of any service by association, buyer was no. 
bound to pay such service charge, in absence of 
evidence that seller had to pay such charge to 
association.—Silva-Bergtholdt Co. v. J. H. Flickin- 
ger, Cal., 243 Pac. 458. 

84.——-Inspection.—Buyer of second sugar, shipped 
in July, and stored in barrels throughout sum- 
mer, failing to inspect same until the end of 
October, is precluded by laches from recovering 
damages for defective quality.—McNeil & Hig- 
ging Co. v. Martin, La., 107 So. 299. 

85.——Rescission.—Seller’s representation that 
truck, having rental value of $100 a month, was 
made in 1916 instead of 1914 to one buying it for 
use in his business, and not for resale, held ma- 
terial.—Pendell v. Warren, Cal., 243 Pac. 707. 

86.——Rescission.—In action to recover money 
paid on purchase price of automobile because of 
fraud, directed verdict for defendant was not war- 
ranted as matter of law. where it was shown 
that automobile was not same model as repre- 
sented, and defendant had accepted the car re- 
turned to him and refused to return considera- 
tion.—Cote v. Shaw, Me., 132 Atl. 425. 

87.——Reserved Title.—Where trucks were sold in 
Tennessee, seller retaining title, removal by buyer 
into Kentucky did not make them subject to at- 
tachment by buyer’s creditors.—Shelton’s Garage 
v. Walston, Ky., 279 S. W. 959. 

88. Searches and Selzures—Similarity of Brands. 
—That brands of tobacco and cigarettes sold in 
defendant’s soft drink parlor were similar to those 
of merchandise stolen from interstate shipment 
did not constitute probable grounds for belief that 
they were part of such shipment, so as to au- 
thorize search under void warrant.—Lawson v. 
United States, U. S.C. C. A., 9 F. (2d) 746. 

89.——Warrant.—In view of Code Cr. Proc. § 
177, though police may inspect licensed places to 
reasonable extent, entry of clubrooms, searching 
of members, and stationing of police officers 
therein, without warrant. is violative of prohibi- 
tion against unreasonable searches and seizures 
under Civil Rights Laws, 8, and Const. U. 8S. 
Amend. 4, and is not authorized, at common law 
nor under Greater New York Charter, § 315.— 
Kalwin Business Men’s Ass’n, Inc., v. McLaughlin. 
N. Y., 214 N. Y. S. 99 

90. Sunday—Ratifying Contract.—The memoran- 
dum of agreement on which the present right of 
recovery is claimed by the plaintiff was executed 
by the parties sought to be bound on Sunday, and 
check for $500, as part consideration, was delivered 
to the defendant, and at his direction cashed for 
his benefit on the succeeding day. The trial court 
held that this was a complete ratification of the 
contract, evidenced by the memorandum, and that 
the same was not invalid by reason of having been 
executed on Sunday. In this conclusion of law 
we think the trial court was correct.—Sullivan v. 
Sykes, Okla., 243 Pac. 7232. 

91. Sureties—Loss Due to Carelessness.—Surety 
on a bond providing for reimbursement to em- 
ployer for loss due to fraud and dishonesty of 
employee will not be liable for loss due to mere 
negligence or carelessness.—Salley v. Globe In- 
Demnity Co., 8S. C. 131 S. B. 616. 

92. Taxation—Domestic Insurance Company.— 
St. Wis. 1923, § 76.34, imposing license tax on 
domestic insurance companies of 3 per cent of 
gross income, in lieu of other taxes, held to be 
within taxing power of state, and lawfully imposed 
on exercise of privilege, and not to impose bur- 
den on power of Congr to borrow money, un- 
der Const. U. S. art. 1, § 8, cls. 2, 18, in including 
in gross income, as basis for tax, income from 
federal securities tax-exempt under Act Cong. 
Sept. 24, 1917, § 7 (U. S. Comp. St. 1918, U. 8. 
Comp. St. Ann. Supp. 1919, § 682911).—North- 
weer seat. Life Ins. Co. v. State, Wis., 207 


93.——Gifts Inter Vivos.—St. Wis. 1919, § 1087— 
1, subd. 3 (now St. Wis. 1925, § 72.01, subd. 38), 





providing that gifts of material part of donor's 
estate, made within six years prior to donor's 
death, shall be construed as made in contempla- 
tion of death, and subject to inheritance tax, un- 
der St. Wis. 1919, §§ 1087—2, 1087—5 (now St. Wis. 
1925, §§ 72.02, 72.05), regardless of actual 
held invalid as arbitrary classification violative 
of the Fourteenth Amendment.—Schlesinger v. 
State of Wisconsin, U. 8S. 8. C., 46 8. Ct. 260. 

94.——Logging Railroad.—Logging railroad, roll- 
ing stock, teams, etc., by which taxpayer cut and 
hauled its logs to its sawmill in another county, 
held not a part of “machinery” of sawmill, ex- 
empted from local assessment under Ky. St. § 
“as ae Lumber Co v. Caudill, Ky., 279 

95.—Nonresident Corporation.—Where statute 
taxing nonresidents discloses no purpose to dis- 
criminate, and in substance does not do so, it is 
not invalid merely because equality in its opera- 
tion as compared with local taxation has not been 
attained with mathematical precision, and, in de- 
termining whether it operates to deny equal pro- 
tection of the laws, court will look to fairness 
and reasonableness of purposes and practical 
operation.—General American Tank Car Corpora- 
tion v. Day, U. S. 8S. C.. 46 S. Ct. 234. 

96.——Transfer of Stock.—North Carolina Rev- 
enue Act of 1919 (Pub. Laws N. C. 1919, c. 90, 
§ 6, subd. 7), imposing inheritance tax on shares 
of stock owned by nonresidents in foreign cor- 
poration doing business and owning property in 
North Carolina, held violative of Const. U. 3S. 
Amend. 14; stockholders not owning the corporate 
property.—Rhode Island Hospital Trust Co. v. 
Doughton, U. S. S. C., 46 8S. Ct. 256. 

97. Theaters and Shows—Safety of Benches.— 
Owner of premises used for boxing exhibition, 
knowing from past experience that in excitement 
spectators would stand on benches, impliedly war- 
ranted benches to be safe, and was liable for 
injuries to spectator, when bench on which he was 
sitting collapsed.—Gallin v. Polo Grounds Athletic 

lub, N. Y., 214 N. Y¥. 8. 182. 

98. Vendor and Purchaser—Lien.—Fact that ex- 
press vendor’s lien was not reserved in deed was 
unimportant, where deed showed on its face that 
notes were given in part payment of land, and 
any inquiry would have revealed fact that they 
were unpaid.—Robertson v. American Inv. Co., 
Ark., 279 S. W. 1008. 

99. Wills—Defeasible Fee.—Under a will lend- 
ing testator’s land to son “at my wife’s death, 
° * * and if my son should die without bodily 
heirs * * * land shall go to rest of my chil- 
dren then living or their heirs,” the son having 
children living at death of testator’s wife, takes 
only a defeasible fee; the rule in Shelley’s Case 
not being applicable-—Vassar v. Vassar, N. C., 
131 S. E. 647. 

100. Witnesses—Privilege of Physician.—Where 
letter written insurer by ingured’s attending phy- 
sician was admissible, taking of depositions of 
two other physicians to meet statements con- 
tained in letter, held not waiver of privilege, under 
Burns’ Ann. St. 1914, § 520, so as to admit 
deposition of attending physician.—Travelers’ Ins. 
0. oe American Nat. Bank, Ind., 150 


N. E. 

101. Workmen’s Compensation—Course of Em- 
ployment.—Injury to a permanent fireman while 
alighting from a street car on way home to mid- 
day meal while subject to fire call, being a hazard 
by reason of employment, held to arise out of and 
in course of his employment.—Fogg’s Cage, Me., 
132 Atl. 129 

102——Death from MHemorrhage.—Death from 
hemorrhage or embolism. caused by hardening of 
the arteries, coupled with exertion in chopping a 
root in the course of employment, held a ‘‘fortu- 
itous event,’’ within Rem. Comp. Stat. §§ 7675, 
1679, affording basis for compensation.—Frandila 
v. Department of Labor and Industries, Wash., 243 


103.—Course of Employment.—Truck driver, 
attempting to pass another automobile at 25 
miles per hour on straight road, held not guilty 
of willful misconduct, sees employer from 
Nability for compensation for injuries.—Sun In- 
demnity Co. v. Industrial Accident Commission of 
California, Cal., 243 P 892. 

104.——Freezing is ‘‘Accident.”—If employee is 
actually frozen while engaged in performance of 
his contract of service with employer, such freezing 
is deemed an “accident,” within Workmen’s Com- 
pensation Far camel v. Oregon Lumber Co., 

c. ; 
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